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Avoiding the Voidable
Assessing global insolvency practices and processes

Insolvency can be a complex business, particularly where 

disputes arise among creditors around the nature and val-

ue of what they are owed from the recorded assets of the 

insolvent company.

It can become even more complex still where historical 

payments or transfers pre-dating the insolvency process 

are called into question as invalid. In the interests of pre-

serving value for legitimate creditors, insolvency practition-

ers or bankruptcy trustees have the option of attempting 

to avoid specific transactions and recoup the monies or 

assets transferred out of the business or estate.

IR Global brought six members of its Insolvency Group to-

gether to discuss voidable transactions as part of the Virtu-

al Series collaborations. The following discussion will iden-

tify the most common voidable transactions across various 

jurisdictions and demonstrate how the various insolvency 

laws deal with the evidentiary process behind voiding. 

We will also look at the use of mediation as an alternative 

to litigation and consider the defences recipient parties 

can use against any future voiding action. 

The following discussion involves IR Global members from 

the USA (Illinois and Washington D.C.), England, Germany, 

India and Slovenia.

Our Virtual Series publications bring together a number 

of the network’s members to discuss a different practice 

area-related topic. The participants share their expertise 

and offer a unique perspective from the jurisdiction they 

operate in.

This initiative highlights the emphasis we place on collab-

oration within the IR Global community and the need for 

effective knowledge sharing.

Each discussion features just one representative per ju-

risdiction, with the subject matter chosen by the steering 

committee of the relevant working group. The goal is to 

provide insight into challenges and opportunities identified 

by specialist practitioners.

We firmly believe the power of a global network comes 

from sharing ideas and expertise, enabling our members 

to better serve their clients’ international needs.

The View from IR
Thomas Wheeler
MANAGING DIRECTOR
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UK

David Foster
Partner, Barlow Robbins

Phone:  +44 1483 464243 

Email:  davidfoster@barlowrobbins.com

David is the Head of Dispute Resolution at Bar-

low Robbins, a leading UK law firm. His areas of 

practice include professional negligence, com-

mercial litigation, insolvency, property disputes 

and inheritance disputes.  

David regularly handles cases in the higher 

courts for clients of all sizes, including banks, 

insurers and educational institutions.  He has 

handled more than 200 mediations across the 

UK with a success rate of over 90%.  

He has wide mediation experience, lecturing 

on mediation in Kenya and is a member of the 

Commercial Litigation Association, the Profes-

sional Negligence Lawyers’ Association and the 

International Bar Association.

He is also a member of the standing conference 

of Mediation Advocates and a mediator mem-

ber of a number of mediation groups including 

the ADR Group, Expedite Resolution and Law 

South Mediators.  He is actively involved in a 

number of charities and organisations, includ-

ing as trustee. 

A recent independent guide to the UK Legal 

Profession named him as a ‘very good lawyer’ 

who ‘gets down to the heart of an issue’. Karen 

Schuman, Counsel of 1 Chancery Lane said 

that David has a ‘calm authority’ and can ‘find 

the solution’ in a difficult case.  

GERMANY

Gabriele Hucklenbruch
Partner, Franz Legal

Phone:  +49 171 86 46 884 

Email:  hucklenbruch@franzlegal.com

Gabriele is head of the practice group Crisis 

Management. A main focus of her work is the 

legal consultation of business partners, share- 

holders and organs of insolvent companies or 

companies on the brink of insolvency – preven-

tively as well as in disputes with an insolvency 

administrator.

Insolvency related issues are also part of her 

services for financing companies who she has 

advised for more than 17 years and serves to-

gether with her team as an outsourced legal 

department. Gabriele is fully conversant with 

all issues concerning market and purchase fi-

nancing, which is a focus of her banking and 

financial law business. She also has many years 

of trial experience and contract law knowledge.

Gabriele gives regular lectures on these sub-

jects and is the author of diverse legal publica-

tion articles.

She was recently honored with the Award ‘Hid-

den Champion Contract Law 2016-2017.’ The 

award is the result of a study initiated by the 

German Federal Association of In-House Law-

yers which was designed to facilitate an over-

view of the legal market.

INDIA

Nikhil Palli
Partner, Palli Law

Phone:  +91 981 167 6973 

Email:  nikhilpalli@plf.co.in

Nikhil completed his Masters in Law from the 

University of London and is a fifth generation 

lawyer in the Palli family. He manages a team 

of more than twenty professionals based out of 

Palli Law’s head office in New Delhi and sister 

offices in Mumbai, Chandigarh and Pune.

Palli Law strives to achieve the milestones em-

bedded upon the firm’s professional path with 

utmost sincerity, honesty and hard work.
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US - ILLINOIS

Bob Fishman
Member, Shaw, Fishman,  
Glantz & Towbin LLC

Phone:  +1 312 541 0151 

Email:  rfishman@shawfishman.com

As co-chair of the Bankruptcy, Reorganisation 

and Creditors Rights practice of Shaw Fishman, 

Bob’s focus is resolving his clients’ difficult fi-

nancial issues.

Whether representing a debtor or creditor, 

through an informal out-of-court workout or 

through the bankruptcy process, he partners 

with his clients to find the most efficient and 

beneficial solution for their situation. 

He has represented clients in numerous indus-

tries including health care, telecommunications, 

manufacturing, real estate, retail, transportation, 

and financial services. An experienced practi-

tioner, Bob has participated in all aspects of the 

bankruptcy process. He has represented trus-

tees, debtors, creditors’ and equity committees, 

secured and unsecured creditors, purchasers of 

assets, and litigants in adversary proceedings. 

Bankruptcy Mediation has become a very signif-

icant part of Bob’s practice. He was appointed 

the Special Mediator in the  Lauth Investment 

Properties, LLC (IN) case and successfully as-

sisted the parties therein in reaching a global 

settlement that allowed for the confirmation of a 

Chapter 11 plan of reorganisation. 

US - WASHINGTON DC

Jeffrey Liesemer 
Member,  
Caplin & Drysdale

Phone:  +1 202 862 5007 

Email:  jliesemer@capdale.com

Jeff focuses his practice on complex business 

reorganizations, cross-border insolvencies, 

creditors’ rights, and commercial litigation. He 

advocates for his clients at the trial and appel-

late levels of both state and federal courts. 

Jeff has broad experience advising and repre-

senting business debtors, secured and unse-

cured creditors, creditors’ committees, shop-

ping-center landlords, and other interested 

parties in large chapter 11 reorganizations and 

liquidations. 

He has also defended clients in avoidance or 

“claw-back” proceedings to recover alleged 

preferential transfers and fraudulent convey-

ances. Jeff has been involved in a number of 

notable bankruptcies throughout the United 

States, including W.R. Grace & Co., Pittsburgh 

Corning, G-I Holdings (formerly GAF Corpora-

tion), Chemtura Corporation, Garlock Sealing 

Technologies, Durabla Manufacturing, and Es-

sar Steel.

Jeff earned his Bachelor of Arts summa cum 

laude from Bucknell University and his Juris 

Doctor magna cum laude from the University of 

Pittsburgh School of Law, where he was a mem-

ber of the Order of the Coif and managing editor 

of the University of Pittsburgh Law Review. 

SLOVENIA

Uros Ilic
Managing Partner,  
ODI

Phone:  +386 590 86 600 

Email:  uros.ilic@odilaw.com

Uros is the founder and principal of ODI and 

the sole attorney-at-law in Slovenia with the title 

‘specialist in corporate and insolvency law’.

In 2004, he acquired the title ‘Trustee in Pro-

ceedings of Compulsory Compositions, Bank-

ruptcies and Liquidations’. He has profound ex-

perience in the fields of financial and business 

restructuring, corporate and insolvency law. As 

an experienced practitioner he has participated 

in all aspects of the bankruptcy and insolvency 

process and serves as the president of the or-

ganising committee for The Slovenian Days of 

Insolvency Law.

One of his latest professional contributions to 

the legislative procedure of Slovenia was on the 

Amendment Act to the Financial Operations, 

Insolvency Proceedings and Compulsory Dis-

solution Act.

He is the author of numerous articles on corpo-

rate law and insolvency matters and an external 

lecturer at the Faculty of Law in Ljubljana. He is 

also an active speaker at conferences, sympo-

sia and roundtable discussions designated to 

educate judges, attorneys and in-house coun-

sels.
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QUESTION 1

What are the most common 
voidable transactions in 
your jurisdiction?

UK –David Foster (DF) In the UK, in terms of transactions, 

it is those that are at an undervalue that are susceptible to 

being voidable. 

One of the major instances of voidable transactions are 

where directors are given loans with no consideration. The 

court will not make an order to set aside a transaction at 

an undervalue if it is satisfied that both the company en-

tered into the transaction in good faith and for the purpos-

es of carrying on its business and at the time it did so there 

were reasonable grounds for believing that the transaction 

would benefit the company. 

The courts have done a lot in terms of looking at overval-

ued gifts, and whether granting dividends or security can 

be classed as transactions at an undervalue. 

We also find voidable transactions when preference is giv-

en to particular creditors, so they are in a better position 

than they would have been without the preferential treat-

ment. Evidence will need to prove various points such as 

the timing of the transaction and the relationship of the 

beneficiary to the company.

Extortionate credit transactions where people provide 

credit at grossly exorbitant rates can be voidable if they 

contravene the ordinary principles of fair trading.

Section 245 of the Insolvency Act 1986 is designed to pre-

vent a company benefitting a creditor by giving a floating 

charge for existing debt for no consideration. 

A floating charge created in the year (or two years where 

the floating charge is created in favour of a connected per-

son) before a company’s insolvency is valid only to the ex-

tent of ‘new money’ then or later provided to the company. 

A company which is in difficulty can still offer new secu-

rity to obtain money or goods despite its difficulties. The 

requirement would be for the company to show the new 

consideration paid or supplied to the company and not to 

any other person. 

US –Jeffrey Liesemer (JL) Preferential and fraudulent 

transfers are the most common voidable transactions in 

my jurisdiction. The US Bankruptcy Code defines a pref-

erential transfer as a transfer of the debtor’s property, in-

cluding cash, to a creditor, on account of a pre-existing 

debt, and made within 90 days of the bankruptcy filing. 

Moreover, to be a preference, the transfer must enable the 

creditor to receive more than they would otherwise have 

received without the transfer in a straight bankruptcy liq-

uidation.

It is not uncommon for lawyers in large corporate liqui-

dations to commence hundreds of lawsuits against trans-

ferees to avoid and recover preferences. However, in the 

Chapter 11 reorganisations I am involved with, it is the 

putative transfers to the debtors’ insiders, shareholders, 

or affiliates that are likely to come under scrutiny and po-

tentially be the target of an avoidance attack as fraudulent 

conveyances. These transfers can come in the form of cor-

porate spin offs, leveraged buy outs or improper dividends 

to stock holders.

Illinois –Bob Fishman (BF) The US Bankruptcy Code is 

also applicable in Illinois, but in dealing with insolvency 

and voidable transfers, it is important to realise there are 

both Federal and State laws that cover these topics. Any-

where in the US, the bankruptcy code controls, but state 

law is also important.

Fraudulent conveyances can be divided into two catego-

ries. The first is simple mathematics and is based on value, 

when transfers are made for less than the equivalent value. 

If assets are sold for less than they are worth, the trustees 

can recover any loss the creditors have suffered on ac-

count of that transaction.

There are also intentional fraudulent transfers, which intend 

to hinder, delay or defraud creditors – these are less com-

mon but carry more severe consequences.

In the bankruptcy context there also post-petition transfers, 

which are less typical. Many times companies will make 

payments after filing for bankruptcy, on account of pre-pe-

tition debt which they don’t have authority to pay. These 

transfers are recoverable under the US Bankruptcy Code.
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Germany –Gabriele Hucklenbruch (GH) We have under-

gone a change of concept during the last few years in 

Germany regarding voidable transactions. Everyone has 

previously focused on the way a contract is fulfilled, but 

this has changed to willful disadvantage, meaning that any 

transaction made during a period of 10 years, with the 

intention of disadvantaging creditors, might be voidable. 

This has led to an enormous flood of litigation cases, be-

cause many insolvency administrators saw an opportunity 

to make money out of the change. Serial letters are often 

sent out to creditors, attempting to find a bargaining po-

sition.  

Having said that, a new bill was launched recently which 

increases the requirements for avoidance a little. It Is yet 

to be seen whether that is successful and reduces the 

enormous amount of litigation we have experienced in the 

last few years.

When it comes to the kind of transactions that are void-

able, I would focus on M&A transactions and also future 

benefits, gifts and transactions between affiliated compa-

nies. 

UK –DF That’s interesting because in the UK we can only 

look back for two years at transactions at an undervalue. 

Ten years is quite something.

Germany –GH Yes, but with the passage of time the re-

quirements increase. When you go back to try to declare 

a transactions void 10 years before the filing of insolvency, 

the proof the administrator would have to give is very high. 

Most cases really play in the timeline of four years before 

the filing of insolvency.

India –Nikhil Palli (NP) India has a brand new act which 

has replaced various statutes and bound them into one 

code called the Insolvency and Bankruptcy Code, which 

is so much easier to use. Section 43 to 50 of the new act 

take care of voidable and preferential transactions. 

The most common types of such transactions in India are 

set-off claims, gifts and general transactions between com-

mon group of companies or family-owned businesses.

Slovenia –Uros Ilic (UI) The most common examples of 

voidable transactions include various atypical payment 

methods used by the insolvent debtor, such as a set-off 

of claims, a transfer order (assignment), a substitutional 

performance or a chain compensation.

In many cases of insolvent construction companies, the 

already insolvent company used one of the atypical pay-

ment methods to fulfil its overdue obligation to one of its 

sub-contractors, providing them with unfair preference. 

Bob Fishman, pictured at the 2016 ‘On the Road’ Conference in San Fransisco.
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QUESTION 2 

What is the process an 
insolvency practitioner 
must follow to void 
a transaction in your 
jurisdiction and what court 
powers are available to 
retrieve monies?

UK –DF Certainly, in the UK, the power is with the liqui-

dator or administrator and they have six years to go about 

the claim. 

In terms of the avoidance of a floating charge no applica-

tion to court is required: the charge is automatically invalid 

to the extent that it secures fresh lending to the company. 

This applies in an administration and a liquidation. 

In terms of transactions defrauding creditors (section 423) 

there is no insolvency requirement but again the six year, 

and twelve year, limitation periods apply and again the liq-

uidator and administrator can apply but so can any other 

party prejudiced by the transaction with the court’s per-

mission. 

What is clear in these situations is that when an application 

to court is required it is likely that the matter will be deter-

mined at a full hearing: detailed evidence will need to be 

heard on the particular situation, so there is a big incentive 

to do a deal and settle the case. 

Germany –GH In Germany, I would say there are no spe-

cific requirements for an administrator to take a case to 

court, but, of course, they do have to give detailed proof for 

the assumption that the creditor was aware of the debtor’s 

(imminent) illiquidity To a certain degree, however, admin-

istrators benefit from legal presumptions and are allowed 

to base their submission on evidentiary facts. When it 

comes to cross-border cases, if the practitioner is in Ger-

many and the creditor is somewhere else in the EU, then it 

is possible that the creditor’s place of business may have 

stronger requirements for the voiding of a transaction. In 

this case, the German administrator would need to prove 

he has observed those additional requirements – a point 

that is often ignored by the courts. 

It’s always worthwhile comparing the different legal envi-

ronments in the different countries to see if there are cer-

tain regulations in one or the other that might help your 

clients to pursue a claim or defend a law suit..

US –JL When a bankruptcy occurs, the representative of 

the estate must file an adversary proceeding against the 

targeted transferee, to avoid and recover a preference or 

fraudulent transfer. Adversary proceedings closely resem-

ble non-bankruptcy civil actions and, by and large, follow 

the same procedural rules.

In those proceedings, there will be a period in which the 

parties file and exchange pleadings, and one or more of 

the defendants may move to dismiss, followed by discov-

ery and motion practice if the motion to dismiss is unsuc-

cessful.

If the proceeding has not been settled or disposed of at 

the pre-trial stage, there will be a trial before a judge, and 

possibly a jury, and appeals might ensue after entry of the 

judgment.

In Chapter 7 liquidations, the bankruptcy trustee is the es-

tate representative who commences avoidance actions. In 

Chapter 11 reorganisations, the debtor is the estate repre-

sentative acting in the capacity of a debtor-in-possession, 

but the Bankruptcy Code permits courts to replace the 

debtor in possession with a Chapter 11 trustee for cause. 

In addition, some jurisdictions permit creditors’ commit-

tees to act as an estate representative for purposes of 

commencing and prosecuting avoidance actions against 

the debtor’s insiders.
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As for the powers of a court, decisions rendered by the US 

Supreme Court have curtailed the power and authority of 

bankruptcy judges to hear and decide avoidance actions 

that make it to trial. As a result, these actions are more like-

ly to be tried before a Federal district court unless all the 

litigants consent to adjudication by the bankruptcy judge.

Slovenia –UI Under general civil law rules, any creditor 

whose claim has fallen due for payment may challenge a 

legal transaction performed by the debtor that has been 

detrimental for creditors. With the commencement of bank-

ruptcy procedure this general rule is substituted by specif-

ic rules laid down in the Insolvency Act. These rules are 

based on principles of equal treatment of creditors and 

conduct in the best interests of the bankruptcy estate.

Transactions performed during the 12 months prior to fil-

ing for bankruptcy may be challenged by a bankruptcy 

administrator or by the creditor and annulled by a court, 

provided that certain conditions are fulfilled.

Those conditions include whether the transaction led to 

either a decrease in the net value of assets of the debtor 

in bankruptcy, or to a preferred treatment of one creditor, 

while the other party to the transaction was aware of (or 

should have been aware of) the fact that the debtor was 

insolvent. 

Any lawsuit challenging the transaction has to be filed 12 

months after the final court decision initiating the bankrupt-

cy procedure.

Once the transaction is successfully challenged and an-

nulled, the insolvent debtor gains a claim for repayment 

against the recipient from the annulled transaction, which 

shall then be enforced by the bankruptcy administrator in 

regular enforcement procedure with the proceeds going 

into the bankruptcy estate. 

Illinois –BF The key thing to understand here, which I dis-

tinguish from other jurisdictions, is that there is no ability to 

recover anything without filing a complaint, engaging in the 

due process and carrying your burden of proof. You can 

allege whatever you want, but you have to file a complaint, 

you have to go to court and you have to put on a case 

and carry the day. If your case is strong enough, there is a 

great incentive to settle and lots of cases do settle.

There is often a differentiation between the legal proceed-

ing that seeks to avoid the transfer and the recovery of the 

transfer. You need to understand that you can determine 

the avoidability of a transfer, but there may be more parties 

that are potentially liable for it than just the original party, 

as property might have been subsequently transferred.

It might be a separate proceeding combined in the same 

lawsuit where you have determined the avoidable nature 

of a transfer. You then proceed to collect that transfer and 

it might be the transfer itself or the value of that transfer.

Bankruptcy trustees are happy to recover money, but less 

so property or physical assets. They prefer to recover the 

value of the transfer, especially if the value of that asset 

has decreased since the transfer was made – that can 

create a separate avenue of litigation as to whether a court 

will authorise the recovery of the value of the asset.

India –NP The Insolvency Practitioner shall apply to the 

adjudicating authority for avoidance of preferential trans-

actions and, for one or more of the orders referred to in 

section 44, for preferential transactions and, in Section 48, 

for undervalued transaction.

The adjudicating authority has power to give various direc-

tions including the vesting of such property in the corpo-

rate debtor, or to vest any property purchased out of the 

sale of such, or to pay such sums as are required, upon 

consideration of the facts of the case. The adjudicating au-

thority also has the power to order that security or charges 

are released wholly or in part, as it deems fit.
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Various members pictured at the IR Dealmakers 2017 Conference in Barcelona.
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QUESTION 3 

How far is mediation 
(ADR) used in this area of 
insolvency? 

Illinois –BF Mediation is a cultural thing in the US, varying 

greatly from jurisdiction to jurisdiction. In certain places 

like Delaware, Florida, California, New Jersey or New York 

it is the norm and the courts require mediation before a 

trial.

It is very often used in the avoidance action arena for the 

type of lawsuit that has straightforward facts and defences, 

especially preference actions. The creativity of lawyers is 

stifled by the present code though, because you either 

have one of the five statutory defenses available or you 

don’t. I would say that in a lot of cases, mediation is ex-

tremely common for the resolution of avoidance actions.

Other jurisdictions seem to be less willing to resort to me-

diation, where it is less frequent and purely voluntary. Un-

less both parties want to utilise mediation, they simple go 

on the litigation track.

I myself am a bankruptcy mediator and I have done more 

than 50, many of which were avoidance actions. The me-

diation is usually about agreeing on the facts, because the 

law is often straightforward. Factions like to argue about 

the value and type of the transfers..

Mediation is a very sensible way to solve the problem. 

I’m a big advocate for the resolution of avoidance actions.

UK –DF Mediation is entirely voluntary in the UK and, be-

cause of the fact these preference cases require detailed 

evidence which costs a lot of money, it makes sense for 

people to cut costs and do a deal as quickly as possible. 

Insolvency practitioners are used to using mediation be-

cause they know how costs can escalate.

Certainly where there is a lot of documentation in indus-

tries such as construction or IT, which can have complex 

issues, there is a big plus to getting a deal quickly. I have 

seen mediation used even where a party has an apparent-

ly hopeless case. I can think of one where a company had 

entered into a highly disadvantageous contract and the 

MD knew they couldn’t afford to lose the case, so he did a 

deal to ensure the company’s future.

One of the biggest advantages of mediation is that it ena-

bles parties to get around a table and talk and sometimes 

it is possible for deals to be done for the buyback of some 

of the assets of the company. This is far more difficult in lit-

igation. Litigation at court only has certain powers whereas 

in mediation the parties can agree what they like. 

US –JL In my experience, the parties to avoidance ac-

tions in bankruptcy tend to settle before trial, regardless 

of whether mediation is employed.  That can often happen 

after discovery is completed, because the parties have 

an understanding of the facts and can evaluate each side 

of the respective case. That said, it is not uncommon for 

bankruptcy courts to have formal mediation or ADR pro-

grammes.  For example, I understand that one bankruptcy 

judge in Baltimore, Maryland will automatically refer pref-

erence or fraudulent transfer cases to mediation when the 

amount in controversy exceeds USD10,000.

Germany –GH It is important to know that the ratio be-

tween mediators and cases that want to be mediated is 

about 1000 – 1. This means we have a huge number of 

lawyers trained to mediate, but hardly anybody who uses 

this possibility, with regard to business law matters.

There are even fewer cases when it comes to insolvency 

cases and avoidance of transactions. ADR is quite rare in 

this field of business in Germany, in comparison to say, 

Slovenia where an attempt to settle a case is made at the 

beginning of any law suit. That saves time and money and 

is quite lucrative for insolvency administrators.

I am not aware of any case of mediation in an insolvency 

situation, but many voidable transaction claims are settled 

before court.
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UK –DF Does that mean that people negotiate directly, 

rather than use a mediator?

Germany –GH Yes, they do it via their lawyer and there is 

a high reluctance to commission a real mediator to help 

the parties find a third way.

I recently talked to a judge here in Dusseldorf and she said 

it is very rare to settle with mediation in comparison to the 

normal settlement agreements concluded in court at the 

beginning of a law suit. Mediation is more connected to 

family affairs than to business matters in Germany.

India –NP In India, ADR, including mediation is very sought 

after, however it is generally at a stage prior to the case be-

ing placed before the court or the Insolvency Practitioner.

It is, however, possible for parties to use this method to 

settle disputes even after the case has already been filed. 

A recent judgment from the Honorable Supreme Court of 

India approved the recording of consent terms even af-

ter the case was admitted under the Insolvency Code. It 

can be safely said, therefore, that mediation is becoming 

a preferred mode of resolving insolvency-related disputes 

in our jurisdiction.

Slovenia –UI In every litigation procedure (including the 

procedure for annulment of transactions made by insolvent 

debtors) the court has to invite the parties to participate 

in mediation. Furthermore, after the reply to the lawsuit is 

filed and prior to the main hearing, the court has to invite 

parties to the settlement hearing. In accordance with the 

agreement of the parties, the court may suspend the litiga-

tion procedure also at any later stage and refer the parties 

to alternative dispute resolution procedures.

Lengthy litigation procedures usually prolong the, already 

lengthy, bankruptcy, therefore more amicable settlements 

are beneficial. However, a claimant in the procedure for 

annulment of insolvent debtor’s transactions (usually the 

bankruptcy administrator) has to act in favour of the bank-

ruptcy estate as a whole. Since they would put themselves 

at risk of creditors claiming that they did not pursue the 

whole repayment of the amount from the voidable trans-

action and consequently acted with insufficient care. As a 

result, successful mediation and amicable settlements are 

not very common.



Uros Illic, pictured at a previous IR Global event.
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QUESTION 4 

What defences against 
avoidance do recipient 
parties usually employ in 
your jurisdiction? 

US –JL Defences vary from case to case. In some fraud-

ulent-transfer cases, the litigation turns on whether the 

debtor was insolvent at the time of, or as a result of, the 

challenged transfer, while in other proceedings the value 

of the consideration given in exchange for the transferred 

property is the principal point of contention.

Defendant-transferees who receive property from the initial 

transferee will have a defence under the Bankruptcy Code 

if they took the property for value and without knowledge 

of the voidability of the challenged transfer.

With respect to preferential transfers, the Bankruptcy Code 

sets forth defences to defeat an avoidance action, such as 

transfers that were a part of a contemporaneous exchange 

for new value, and transfers made in the ordinary course 

of business of the debtor and the transferee.

Other defences may be available based on State statutes, 

such as the Builders’ Trust Fund Act, or Federal statutes, 

such as the Perishable Agricultural Commodities Act, 

which designate payments or proceeds as funds held in 

trust and thus not property of the debtor.

Illinois –BF In fraudulent conveyances, clearly the value of 

the exchanged consideration is a key issue.

Defences create factual issues, such as whether a transfer 

occurs in the ordinary course of business. These are very 

subjective defences and require evidence of the norm in 

the industry and between parties. Those defences are of-

ten utilised and some are more clear-cut, but in fraudulent 

conveyance cases especially, the extent and breadth of 

defences are extensive and, unless the parties can find a 

path to settlement, the path to litigation is very expensive.

UK –DF Can you just flesh out fraudulent conveyances 

a bit?

Illinois –BF Fraudulent conveyances might be covered un-

der the US Bankruptcy Code or applicable state law. They 

are either transfers for less than the reasonable equivalent 

value, or transfers with the intent to hinder or delay or de-

fraud creditors. It usually involves a company that is either 

insolvent at the time of the transfer, or rendered insolvent 

on account of the transfer and is moving its assets around 

in a way that is detrimental to creditors.



Nikhi Palli, pictured at the IR ‘On the Road’ 2016 Conference in San Fransisco.
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UK –DF I guess, like the US, a lot of defences in the UK 

depend on the factual situation that is being faced. For 

companies alleged to have transacted at an undervalue, 

they need to show they have acted in good faith and the 

transaction was made in the course of normal business. 

That’s a matter for evidence and certainly getting an in-

dependent valuation, or doing things through auction can 

help to provide that evidence.

Courts are usually sensitive when they can see a company 

has done things to mitigate pressure from creditors or has 

done something as part of a normal reorganisation. The 

defences are there, but really one needs to seek some 

decent professional advice and something of a written trail 

to understand what steps have been taken and why.

Slovenia –UI Recipients of voidable transfers usually try 

to demonstrate that the challenged manner of fulfilment 

was in line with business practices, usages or established 

practice that existed between the parties. For example, re-

cipients will try to demonstrate that the parties have been 

using set-off for settling their mutual claims, therefore the 

recipient had no reasonable ground to suspect the other 

party’s insolvency.

Recipient parties may also attempt to demonstrate that 

the insolvent debtor performed fulfilment within the nor-

mal time limit following the acceptance of his counter-ful-

filment, in line with business practices, usages or practice 

that existed between the parties in comparable transac-

tions. For example, they might demonstrate that longer 

payment deadlines were used in their transactions.

India –NP In my own experience, any defence is complete-

ly dependent on the nature of the attempted act as well as 

the value of the attempted transaction.

Recipient parties usually attempt to prove one of the vari-

ous exemptions as provided in the statute. These include 

proving that the transaction in question was made during 

the usual course of business, and to prove that the trans-

action was made more than one year before the insolven-

cy commencement date, or two years in the case of any 

related persons.

Further, a huge number of these undervalued and prefer-

ential transaction also violate various other Indian laws, 

including the Foreign Exchange Management Act and the 

old Foreign Exchange Regulation Act (FEMA/FERA). Crim-

inal laws for fraudulent activities and the defences used 

vary depending on the specific charges framed and often 

result in long term litigation cases.

Germany –GH I would say it is largely about correct com-

munication. In my experience, any administrator can easily 

track the fact that the creditor was well aware of the debt-

or’s situation because of bad communication prior to the 

filing

Enabling the parties involved to produce papers stating 

what they knew, perhaps they didn’t pay enough attention 

to certain credit agreements or collateralisation done at a 

late stage. 

These circumstances are avoidable with a little care, and 

it is always advisable for a creditor to collect information 

and store it for a longer period of time. A creditor has to 

fear that certain transactions may be held voidable later 

on, so they need to be able to prove what they knew at a 

certain point in time. 

It is also helpful if the creditors can create a situation where 

a payment is qualified as a cash transaction. The require-

ments for cash transactions have been eased recently, and 

now there is more attention placed on whether the transac-

tion was performed in accordance with customs.

So for example, in construction, it is normal that a debtor 

might not pay until maybe a year after completion of the 

work. Under a normal situation that would not be a cash 

transaction because it is too late, but in construction it 

might be, because of the payment customs.
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QUESTION 5 

Is anything peculiar to the 
insolvency process in your 
jurisdiction that we should 
know?

Illinois –BF I would go back to something we touched on 

earlier which has an important nuance. The US Bankruptcy 

Code has a section which incorporates applicable state 

law, meaning that in a bankruptcy case you can rely on the 

state statute instead of Federal law to recover certain types 

of voidable transactions.

The reach back period under the bankruptcy code is two 

years, so only transfers made within two years of the com-

mencement of the case are reachable under the fraudulent 

conveyance section of the code, but if you go to applicable 

state law, those statutes allow for four, five or six years in 

some cases. This is significant, because it greatly expands 

the period of exposure to avoidance. Furthermore, if the 

Internal Revenue Service (IRS) is a creditor, then you can 

reach back 10 years. 

US –JL There is also the potential that the trustee or es-

tate representative can step into the shoes of a State gov-

ernmental unit, such as an environmental agency or tax 

agency, in order to take advantage of a longer reach-back 

or limitations period. So, if there are State environmental 

claims or tax claims in the bankruptcy case then, depend-

ing on state law, there can be considerable reach-back 

beyond the usual four, five, or six years.

One other thing – over the last 30 years or so, Congress 

has added statutory safe harbours to the US Bankruptcy 

Code to shield certain securities and commodities transac-

tions from avoidance attacks by bankruptcy trustees.

Perhaps the most prominent of these safe harbours is 

Section 546(e) of the Code, which prevents trustees from 

voiding transfers made by or to or for the benefit of stock-

brokers or banks, in connection with transactions involving 

margin calls, securities settlement payments, and securi-

ties contracts.  Section 546(e), however, does not protect 

certain intentional fraudulent transfers subject to avoid-

ance under the Code.

Apart from that exception, many courts have adopted an 

expansive view of Section 546(e), perhaps extending the 

scope of this safe harbour beyond what Congress original-

ly intended. It is said that Section 546(e) was designed to 

prevent the avoidance of securities trades or transactions 

in public markets that could send adverse ripple effects 

down the chain of intermediaries and guarantors that make 

up the modern securities clearance and settlement sys-

tem, which in turn could capsize public markets. Despite 

this purpose, some courts have extended Section 546(e) 

to protect transactions involving stock that was not traded 

in public markets. In its upcoming term, the US Supreme 

Court will consider whether Section 546(e) prevents the 

avoidance of a payment for non-publicly traded stock, sim-

ply because financial institutions were used as conduits 

for the payment. 

Germany –GH There are two things to mention here. First 

is the idea that, as the number of business insolvencies 

has dropped during the last few years, administrators have 

become more precise in how they examine the case and 

account for transactions. They have trained staff who look 

for voidable transactions, so, despite the low number of 

insolvencies at the moment, we have quite a high number 

of lawsuits relating to these voidable transactions.

Secondly, we must mention that lawyers’ fees can, under 

certain circumstances, be voidable as can the fees of tax 

advisers, depending on how they take in their monies and 

how much they knew about their client’s situation.
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When you operate as a lawyer you are likely to have good 

knowledge of the financial circumstances of that client, in 

the eyes of a court. My advice would be to look after your 

own fees and see they are invoiced on a regular basis, in 

line with the standards set by court.

UK –DF In the UK the public are really fed up of big entre-

preneurs who have entered into ambitious deals and then 

seen those companies go bust. There is a lot of concern at 

quite high levels about what has happened in some areas. 

The general culture is not to put companies down, so there 

is an emphasis on salvaging companies where possible.

Slovenia –UI Recently, the Slovenian insolvency spotlight 

has been focused on the initiation of bankruptcy proce-

dures against one of the leading Slovenian telecommuni-

cation companies T-2 d.o.o. 

The above-mentioned case represents an important de-

velopment in compulsory settlement procedures (which 

T-2 d.o.o. underwent in 2011-2012) and bankruptcy pro-

cedures, especially with regard to the rights of secured 

creditors and their claims which are not affected by the 

final compulsory settlement. 

The Constitutional court concluded that after the final con-

firmation of compulsory settlement the secured creditors 

may not request repayment of their secured claims from 

any assets, except those on which they have a right of 

separate satisfaction. It also concluded that the delayed 

payment of such secured claims cannot be a reason to 

initiate bankruptcy procedure against the debtor.

This development exposes secured creditors to addition-

al risk when assessing the feasibility of exposure towards 

(nearly)-insolvent debtors.

India –NP India’s new insolvency regime (2014) and the 

subsequent new company laws have really helped, but 

there is a backlog of cases from the previous statutes, 

which can allow debtors to stay in default for years. This 

will take time to completely fade away, but the market, the 

industry and the public are very positive about the new 

developments.

It has also proven very beneficial in attracting major in-

ternational corporations to India, who feel confident with 

the new regime. As an example, Lockheed Martin recently 

entered into a joint venture with Tata to manufacture F-16 

aircrafts in India.

We have also recently introduced an overarching Goods 

and Services Tax which has eliminated more than 16 in-

direct taxes.
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